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Mental Health Initiatives Will Broadly Impact
Disability Determination
 SB11



Threat Assessment Teams (Threat Assessment Teams must
include “assessing/reporting individuals who make threats of
violence or exhibit harmful, threatening or violent behavior”)




Increase Counselors
Mental Health Training

 Biden’s Mental Health Plan 2022



Addressing rise in prevalence of mental illness in youth and
young adults



Rate for mental illness increased from 18.3% in 2016 to 21% in
2020
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How to Identify a Student for 504 Evaluation
 Students should be identified for an initial 504 evaluation

upon the following happening:
 Parent requests a 504 evaluation
 District or parent thinks because of a handicap, student
needs or is believed to need special education or related
services. 34 C.F.R. 104.35(a)
 Parent gives school a doctor’s note diagnosing student with
a disability.
 *Practice Tip* An initial evaluation should still be
conducted (with parent permission) even if the parent
does not specifically request an evaluation. See Valley
Oaks (CA) Charter Sch. (OCR 06/29/15)

Who is a Qualified Student with a Disability?
 Definition of disability in Section 504 and the ADA interpreted

broadly. Dear Colleague Letter (OCR 2012).

 Temporary impairment qualifies: "severity is such that it results in

a substantial limitation of one or more major life activities for an
extended period of time.“ OCR, Protecting Students With
Disabilities: Frequently Asked Questions About Section 504 and the
Educ. of Children With Disabilities (2015).

 Episodic impairment (remission) qualifies if “it would substantially

limit a major life activity when active.” Id.

 Do not consider mitigating measures (except eyeglasses and

contact lenses) when determining if a student has a disability.
28 CFR § 35.108 (d)(1)(viii)
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When does a 504 student need an
evaluation for special education?
 As soon as the District is “on notice of acts or behavior

likely to indicate a disability.” See Spring Branch Indep.
Sch. Dist. v. O.W. by Hannah W., 961 F.3d 781, 794 (5th Cir.
2020).

 A District can, but does not have to try RTI or 504

before evaluating a student for special education.

 However, if a student’s disability is obvious and/or severe

enough and/or the student is not responding well to RTI
or 504, a referral for a special education evaluation
should be made.

FAPE and Section 504
 34 C.F.R. § 104.33(a):



“A recipient that operates a public elementary or secondary
education program or activity shall provide a free appropriate
public education to each qualified handicapped person who is in
the recipient's jurisdiction, regardless of the nature or severity of
the person's handicap.”

 34 C.F.R. § 104.33(b):
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“. . . [T[he provision of an appropriate education is the provision of
regular or special education and related aids and services that (i) are
designed to meet individual educational needs of handicapped
persons as adequately as the needs of nonhandicapped persons are
met and (ii) are based upon adherence to procedures that satisfy the
requirements of §§104.34, 104.35, and 104.36.”
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504 Plan Requirements
 Educational Setting (34 C.F.R. § 104.34):



Least Restrictive Environment: ”A recipient shall place a handicapped
person in the regular educational environment operated by the
recipient unless it is demonstrated by the recipient that the education
of the person in the regular environment with the use of
supplementary aids and services cannot be achieved satisfactorily.”



Nonacademic settings: “In providing or arranging for the provision of
nonacademic and extracurricular services and activities, including
meals, recess periods . . . a recipient shall ensure that handicapped
persons participate with nonhandicapped persons in such activities
and services to the maximum extent appropriate to the needs of the
handicapped person in question.”

504 Evaluation and Placement
 A recipient . . . shall conduct an evaluation . . . of any person who,

because of handicap, needs or is believed to need special
education or related services before taking any action with respect
to the initial placement of the person in regular or special
education and any subsequent significant change in placement.”
34 C.F.R. § 104.35.

 Must establish procedures for “periodic reevaluation”
 A generic ‘504 Plan’ violates Section 504—must be based on a

student’s unique needs. Laramie County (WY) Sch. Dist. #1 (OCR
2008).

 An unclear or ambiguously worded ‘504 Plan’ violates Section 504.

Inglewood (CA) Unified Sch. Dist. (OCR 2008).
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504 Plan Requirements
 Procedural Safeguards (34 C.F.R. § 104.36):



. . . “with respect to actions regarding the identification, evaluation, or
educational placement”



“a system of procedural safeguards that includes




notice



an impartial hearing with opportunity for participation by the person's
parents or guardian and representation by counsel



a review procedure”

an opportunity for the parents or guardian . . . to examine relevant
records

Drafting Better Behavior-Related Plans &
Accommodations
 Be sure any accommodation is educationally-related.
 Make certain they are consistent with the Section 504 disability.
 Do not exempt students from the Student Code of Conduct just because they fall under
Section 504.
 Make sure all responsible for implementation understand the accommodations and any
behavior plan.
 If a BIP is included, make it simple, and limit targeted behaviors.
 Any Section 504 plan that looks too much like Special Education, likely warrants a referral to
Special Education.
 Campus Behavior Coordinator must follow Section 504 discipline procedures and be familiar
with discipline-related 504 plans.
 Therapeutic behavioral programs or residential treatment centers are likely for students
eligible under IDEA only.
 Watch out for private evaluations and psychiatric hospital visits.
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CAMPUS BEHAVIOR COORDINATOR
ESSENTIAL KNOWLEDGE:
SECTION 504 & DISCIPLINE

23

Designation of Campus Behavior
Coordinator
 The Texas Education Code requires a person at

each campus in a district to be designated as
the campus behavior coordinator. T.E.C. 37.0012

 This person is usually the principal, but it could

be any other campus administrator as selected
by the principal.

 The Campus Behavior Coordinator is primarily

responsible for “maintaining student discipline.”
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Campus Behavior Coordinator
Duties for All Students
 Promptly notify a student’s parent or guardian in person

or via telephone if the student is placed into in-school or
out-of-school suspension, DAEP, JJAEP, expelled, or taken
into custody by a law enforcement officer.
 In addition to the phone call/in-person notice, a campus
behavior coordinator must make a good faith effort to
provide written notice of disciplinary action to the
student, on the day the action is taken, for delivery to
the student’s parent or guardian.
 If the parent cannot be reached via phone or in person
by the end of the first business day following the
incident, a written notice will be mailed to the home.

Campus Behavior Coordinator
Duties for 504 Students
 Ensure that a Manifestation Determination

Review is conducted before the student
experiences a significant change in placement if:

 The change in placement (DAEP, ISS, etc.) will
last more than 10 days; or

 The change in placement is part of a larger

pattern of behavior that combined with other
changes in placement constitutes more than 10
days total throughout the school year.
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TAKEAWAYS FOR MDRs
 Develop BIPs: Morgan v. Chris L., (6th Cir. 1997). Despite the

student's long history of behavioral difficulties and failing grades,
the district failed to create an intervention plan.

 Conduct multi-source MDRs: (1) info from a variety of sources, (2)

include people knowledgeable about the child's disability and
needs (parent), the evaluation data, & placement options. NOTE:
Per OCR, information should be recent enough to provide a
sufficient understanding of the student's current behavior.

TAKEAWAYS FOR MDRs
 Placement: If misconduct is caused by the disability, the student
may not be disciplined and the 504 team must determine whether
the student's current educational placement is appropriate;
otherwise, the district may discipline the student per general rules.
 Greenville (TX) Indep. Sch. Dist. (OCR 04/11/13) 504 team
members' statements that school disciplinary code "supersedes
504," the AP’s assertions that the meeting was just a formality, and
504 team’s use of inappropriate standards were evidence that the
504 team was unable to properly determine whether the student's
conduct was a manifestation of a disability.
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SECTION 504 & DISCIPLINE:
RESTRAINT, CORPORAL PUNISHMENT,
& AVERSIVE TECHNIQUES
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Use of Restraint
 Neither the IDEA nor Section 504 expressly

address the use of restraint with respect for
students with disabilities. The use of restraint is
dictated by state law. TEC 37.0021
 Restraint means the use of physical force or a
mechanical device to significantly restrict the
free movement of all or a portion of a student’s
body. 19 TAC 89.1053
 There are special reporting requirements for
each use of restraint of a student, including
when a student is restrained by a SRO.
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Use of Restraint
 A school employee, volunteer or independent

contractor may use restraint only in an
emergency when a student’s behavior poses a
threat of imminent serious physical harm to the
student or others or imminent, serious property
destruction. 19 TAC 89.1053(b)(1)

 Each school campus should have at least a core

team of people trained on the proper use of
restraint.

Use of Restraint
 Additionally, all restraints must be



Limited to the use of such reasonable force as is
necessary to address the emergency
 Discontinued at the point at which the emergency
no longer exists
 Implemented in such a way to protect the health
and safety of the student and others; and
 Must not deprive the student of basic human
necessities.
19 TAC 89.1053 (c)

© Walsh Gallegos 2021

16

Use of Corporal Punishment
 Corporal punishment means the deliberate

infliction of physical pain by hitting,
paddling, spanking, slapping or other
physical force used as a means of discipline.
 Corporal punishment is allowed if the
School Board has approved a policy for
such, unless that student’s parents
specifically opted-out of the corporal
punishment policy for that school year.

Check Out Proposed Commissioner’s Rules
 Physician, physician assistant or registered nurse can now sign OHI

eligibility

 ARD Committees have additional requirements for FBAs and BIPs

(related or not related)

 Restraint and timeout has new reporting requirements and BIP

implications

 IEP is required to address a BIP annually to address specific

behaviors (not contingent upon type of disability, manifestation
determination or any other circumstance). In other words, there will
be more BIPs whether they are needed or not
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