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• Rudolph is a student with a learning disability. His father, Donner, is

concerned about his son’s progress at school. Although he started the school
year on a strong note, Rudolph is not making adequate progress on his goals
and objectives. Also, Rudolph feels “left out” socially and he often claims that
the school makes him feel that he “just does not belong”.

• Despite Donner’s frustration, the school believes that it has provided an

appropriate program and that Rudolph is making progress on his goals. Also,
Rudolph is receiving special education counseling for 15 minutes per week to
deal with his emotional issues. Donner feels that his son should receive at
least 30 minutes of counseling every week.

• The parties are at an impasse and Donner believes it is necessary to pursue
some form of dispute resolution. What actions can be taken?
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Texas Special Education Dispute Resolution System
•
•
•
•

State IEP Facilitation
Complaint Investigation
Mediation
Due Process Hearing

IEP FACILITATION
• Utilized when parties cannot agree in an ARD or when the meeting is expected to address difficult
issues

• The process is voluntary
• Parent and school request facilitation within 5 calendar days of the ARD that ended in disagreement
• TEA pays for the process, but not attorney or advocate fees
• A trained facilitator attempts to help the ARD communicate and collaborate effectively
• GOAL: The ARD committee reaches consensus
• The ARD committee is the decision-maker

2

SPECIAL EDUCATION COMPLAINT PROCESS
• Used to investigate alleged violations of special education requirements relating to one or more
students

• Any person or organization may file a signed, written request with TEA requesting an investigation
of alleged violations of sped requirements

• TEA pays for the process, except for attorney or advocate fees
• A TEA investigator reviews information and documentation and makes findings within 60
calendar days, unless exceptional circumstances

• The final report may include corrective actions, to which any party can request a reconsideration
• The decision-maker is the TEA

MEDIATION
• An impartial mediator is assigned to help resolve the dispute
• Mediation is a voluntary process that can be used at any time
• TEA pays for the mediator, but not attorney or advocate fees
• If the parties reach an agreement, a settlement is signed and the agreement is enforceable
• The decision-makers are the parties
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DUE PROCESS HEARING
• Formal process for resolving disputes where both the parent and school district may file a written
request for a hearing

• TEA pays for the process, but the parties pay expenses and attorney and/or advocate fees
• An impartial hearing officer assigned by TEA hears evidence in a courtroom-like setting
• The HO issues a written decision within 45 calendar days from the end of the resolution period with
findings of fact and conclusions of law, and any potential relief requested

• The timeframe may be extended based on good cause
• The decision may be appealed to state or federal court, and the prevailing party may attempt to recover
attorney’s fees in court

• Donner has decided to utilize the due process
system and files a written request for a hearing
with the TEA. He is seeking compensatory
services and additional counseling for Rudolph.

• How far back in time can he seek compensatory
services?
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UNDERSTANDING THE STATUTE OF LIMITATIONS
• A SOL refers to a law that establishes the amount of time that conflicting parties have to
commence litigation from the time of an alleged offense

• A SOL ensures that lawsuits and litigation are dealt with promptly
• People’s memories tend to fade and become less reliable over time
• If too much time has passed, the evidence may be affected by memory loss, conflicting
testimony, and inaccuracies

• A critical witness may forget the facts, become incapacitated or pass away
• A SOL also prevents long, drawn out litigation for harassment purposes
• The typical SOL is 2 years

STATUTE OF LIMITATIONS IN IDEA CASES
• Under IDEA, a parent or district must request an impartial due process
hearing within 2 years of the date the party knew or should have known about the
alleged action that forms the complaint, or, if the state has an explicit time
limitation for requesting a hearing, in such time as the state law allows.

• For years, Texas has had a one-year statute of limitations in IDEA cases.
• The impetus behind the one-year SOL is that it is critical for a student’s
success to have any disputes resolved expeditiously.
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HB 1252
• During the last legislative session, the House introduced a bill to align the
Texas SOL with federal law, increasing the timeframe to 2 years

• The bill was opposed by most state educational organizations
• Regardless, the bill passed and is now codified at section 29.0164 of the
Texas Education Code

WHY WAS HB 1252 OPPOSED?
• At least annually, parents are given state-developed and federally mandated notice of
procedural safeguards, which describe parent’s rights regarding due process

• If there are disagreements, the 2 year calendar SOL can potentially extend into 3 school
years, which essentially prevents an expedient resolution to disputes

• Federal law already provides exceptions extending the SOL, including situations where the
school misrepresents to the parent that it had resolved the problem, or when the school
withheld information from the parent that it was required to provide

• A longer statute of limitations makes it burdensome on schools to investigate and address
issues because of the longer time period and because of staff changes

6

TEXAS EDUCATION CODE SECTION 29.0164
• The Commissioner or agency may not adopt or enforce a rule that
establishes a shorter period for filing a due process complaint alleging a
violation of state or federal special education laws and requesting an
impartial due process hearing than the maximum timeline designated (under
federal law).

• This section is effective September 1, 2022

THE PLEADING PROCESS
• To initiate a hearing, a parent or district must file a written request with the agency, including
the student’s name/address, a description of the nature of the problem and facts, and a
proposed resolution

• TEA has forms that can be used
• A response must be filed within 10 days of receiving the complaint
• If the request does not describe the facts or is otherwise unclear, a party can also challenge
the sufficiently of the complaint within 15 days of receiving the complaint
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THE RESOLUTION PROCESS
• This process provides an opportunity to resolve the issues before the hearing
• District must hold the resolution meeting within 15 days of receiving the notice of complaint,
unless the parties agree in writing to waive the meeting or use mediation

• If the complaint involved discipline and the hearing is expedited, the meeting must occur within
7 days

• If the parties are unable to resolve their differences within 30 days, the hearing timelines start to
run

• If the school fails to hold the meeting, the parents can ask the HO to start the hearing timeline
• If the school cannot get the parents to participate after using reasonable efforts, the school can
ask for dismissal

THE RESOLUTION MEETING
• The parties determine who attends
• The meeting must include the parents, someone who has the authority to make a decision
on behalf of the school, and relevant members of the ARD

• The school’s attorney does not attend unless the parent brings an attorney
• The meeting gives the parent a chance to discuss the reasons for filing and gives the parties
an opportunity to resolve the issues

• Mediation may also be used
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HEARING PROCESS
• The process begins after the resolution period
• The HO will hold a prehearing conference setting various deadlines
• The parties have until 5 business days before the hearing to disclose and provide copies of
all the documents that may be used at the hearing and a list of witnesses

• The hearing is usually held at the school
• The HO must issue a decision within 45 calendar days after the resolution period, unless an
extension is granted at the request of the parties

• Following the decision, a party has 90 days to appeal to federal or state court

DISCOVERY
• Requests for production from advocates and attorneys are routinely made
• A typical request will read as follows:
“Any and all student records, including, but not limited to progress reports, data collection
sheets, IEPs, related service therapy session notes, attendance reports, withdrawal records,
correspondence regarding the student, standardized test results, test protocols, staff memos,
interoffice memos, emails, evaluations, PEIMS data reports, notes from multi-disciplinary team
meetings, notes concerning observations of the student, video, audiotapes, prior written
notices, and any audio and videotape recordings of any ARD meetings or any other meetings
or conferences pertaining to the student.”
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THE HEARING
• The hearing is similar to a court trial, without a jury
• The party asserting the claim bears the burden of proof
• Subpoenas can be issued to compel witness attendance
• A full transcript of the hearing is made, including all testimony, pleadings and exhibits
• Hearings last anywhere from a few hours to a few days
• Preparation is critical as school witnesses will be subjected to cross-examination
• Chronological narratives will assist witness memories

APPEALS
• Either party can appeal the HO’s decision to federal or state court
• Attorney’s fees may be available to the prevailing party through the court since HO’s lack
jurisdiction to award fees

• Appeals are heard through a modified “de novo” review
• Additional evidence may or may not be presented at the court
• Appeals from district courts can be taken to the Fifth Circuit, and potentially the US
Supreme Court
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